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| ssued: Novenber 14, 2008

Interpretive Ruling on Bargaining
During Transition from
School Adm nistrative Unit
to Regional School Unit
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On Cctober 27, 2008, the Miine Labor Rel ati ons Board vot ed
to ask for input fromany interested party and to i ssue an
interpretive ruling on an expedited basis on the foll ow ng
guesti on:

| just came fromthe nonthly neeting of our school
board on which | currently serve. Additionally, I'm
runni ng for the new RSU board. At tonight's neeting we
were notified that the teacher's union has requested to
begi n negotiations on a new contract (current contract
expires in 2009 after July 1st when our new RSU wil |
officially be in place). My position is that the
current SAU board has no authority to negotiate a new
contract, but nust defer to the new RSU board. What do
you advi se?!

This is essentially a redacted version of a question received by
t he Mai ne Departnment of Education which it intended to respond to
on its School Reorganization “Questions and Answers" web page.
The Departnent's request for assistance fromthe MLRB led to the
Board's decision to issue an interpretive ruling on its own
initiative, as pernmtted by 26 MRSA section 968(3).

The Board publicized a request for input on this question by
sending an email to known | abor practitioners involved in K-12

Throughout this ruling, RSU refers to “regional school unit” and
SAU refers to “school adm nistrative unit.”



education and by posting a notice on the MLRB website stating
that “The MLRB will accept witten comrent from any person,

enpl oyee organi zati on or public enployer until 5:00 p.m on
Tuesday, Novenber 4, 2008. The witten coment may be in the form
of a letter, an email or a witten menorandum of |aw.”

DI SCUSSI ON

In the scenario presented, the SAUis currently the public
enpl oyer and will remain the public enployer until the RSU
beconmes operational on July 1, 2009. The current collective
bar gai ni ng agreenent will not expire until after July 1, 2009, at
which time the SAU wi ||l cease to exist by operation of |aw

The School Reorgani zation Law states that on the operational
date the regional school unit is required to “assune all of the
obligations, duties, liabilities and rights of the participating
school adm nistrative units for all purposes under Title 26
chapter 9-A. " 20-A MRSA 81464(1). This includes the “assunption
and conti nued observance of all collective bargaining agreenents

., Which agreenents continue in effect for the remai nder of
their unexpired terms . . .7 20-A MRSA 81464(1)(B). The law al so
charges the RSU with bargaining for an initial or successor
agreenment in any bargaining unit in which there is not a
col | ective bargaining agreenent in effect on the operational
date. 20-A MR S. A 81464(1)(C). The plain meaning of these two
paragraphs is sinply that if an agreenent is in effect on the
operational date, the RSU nust honor it; if none is in effect,
the RSU nust bargain for one. The statute addresses only those
two situations. The requirenent that the RSU honor agreenents in
effect on the operational date reflects the Legislature's
determi nation that doing so would foster stable |abor relations
and a snooth transition to the new organi zati onal structure.
Requiring the RSU to bargain a new or successor agreenent when
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there is no collective bargaining agreenent in effect on the
operational date nerely recognizes the fact that, as of that
date, the RSU assunes all of the obligations of the public
enpl oyer under Title 26, Chapter 9-A

The statutory changes made in the School Reorgani zation Law
do not specifically address whether the SAU or the RSU is
responsi bl e for negotiating a successor to a collective
bar gai ni ng agreenent due to expire after July 1, 2009. The
col | ective bargaining statute, however, is unequivocal regarding
the obligation to bargain. Section 8965(1) says “It shall be the
obligation of the public enployer and the bargaining agent to
bargain collectively.” The SAU is the public enployer up unti
the operational date of the RSU, at which tinme the RSU becones
the public enployer. The School Reorganization Law does not
alter this statutory duty to bargain. The inescapabl e conclusion
under established law is that the SAU has a continuing obligation
to bargain with the bargai ning agent until the SAU is dissol ved;
however, this is not the end of our inquiry.

The SAU does not have the authority to execute a contract
with an effective date that falls after the SAU ceases to exist.
Wil e requiring the RSU to honor contracts that are in effect,

t he School Reorgani zation Law does not require the RSU to al so
honor a coll ective bargai ni ng agreenent negotiated by the SAU
that would not be in effect until after the SAU had been

di ssolved. |[If that had been the intent of the Legislature, the
statute woul d have stated so explicitly. The notion of the SAU
having authority to enter into a collective bargaini ng agreenent
t hat woul d not beconme effective until after the SAU ceases to
exist is so contrary to the School Reorganization Act and general
| egal principles? that drawi ng such an inference w thout any

’The general rule is that one entity can not bind a different
body to a contract if the latter is not a party to the agreenent.
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supporting statutory | anguage woul d be i nappropri ate.

It is a well-established principle of labor law that a party
cannot be bargaining in good faith if that party does not have
the authority to nake an agreenent. Consequently, in the unique
ci rcunst ances presented by the inplenentation of the school
reorgani zation |l aw, we conclude that the SAU nust be relieved of
its duty to bargain the terns of a successor agreenent to a
col | ective bargaining agreenent due to expire after the SAU is
di ssol ved. 3

Anal ytically, it seens appropriate that the duty to bargain
a successor agreenent nust be required of sone entity; if not the
SAU, then logically it should fall on the RSU W have been
unabl e, however, to find any authority in the law for us to
i npose this duty on the RSU before it becones operational, as it
is not the public enployer until that date. Thus, there is a
hiatus in the statutory duty to bargain a successor agreenent
that occurs before the RSU becones operational that only the
Legi sl ature can address.

Nonet hel ess, the School Reorgani zation Law contenpl ates that
during the transition period, the initial RSU Board and RSU
Superintendent will work closely with the SAU boards to prepare
the RSU to becone operational on July 1%t. The transitional
powers established in 81461-A require the RSU board to “conpl ete
t he budget devel opnment process and reconmend a budget for
consideration by the | egislative body responsi ble for final
budget approval and the residents of the regional school unit.”
20- A MRSA 81461-A(2). To acconplish this budget devel opment
task, “specific duties nmay be assigned to existing personnel with
t he approval of the enploying school adm nistrative unit.” 20-A

SAI'l other statutory responsibilities related to collective
bar gai ni ng, such as adm nistering existing agreenents, remain in force
as a long as the SAU remains the public enployer.
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MRSA 81461-A(2). |In addition to the requirenent of preparing a
budget, the RSU board “is authorized to take all other actions
provi ded under state |law to prepare the regional school unit to
becone operational on July 1st for the first operational year”
20- A MRSA 81461-A(3). dGven that personnel costs are a
significant part of any school’s operational budget, we concl ude
that these transition provisions authorize but do not require the
RSU to negotiate coll ective bargaining agreenents, even though

t he RSU cannot execute a collective bargaining agreenent until it
becomes operational .

Al though the RSU is not statutorily required to bargain
during the transition period, we anticipate that the RSU w || be
actively involved in the negotiation process in these situations
and we encourage such involvenent. |In this period, we urge the
RSU to, at a mninmum seek the assistance of the SAU in
negoti ating a successor agreenent. The RSU nmay decide to
authorize the SAU to negotiate with the bargai ning agent on its
behal f within the bargaining authority established by the RSU
Clearly, it is in the interests of the RSU to draw on the
knowl edge and experience of the existing SAU board regarding
issues in the unit and to build on the existing relationship the
SAU has with the bargai ning agent.

Qur conclusions in this matter can be summari zed as fol |l ows:

1. If the existing collective bargaining agreenent is due to
expire before the operational date of the RSU, the SAU has a duty
to bargain for a successor agreenent. The SAU does not have the
authority to execute an agreenent with an effective date after
the operational date of the RSU

2. If the existing collective bargai ning agreenent is due to
expire after the July 1% operational date of the RSU, the RSU is
authorized to bargain for a successor to that agreenment before
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July 1%, but it is not statutorily required to do so.

3. Once the RSU becones operational, the RSU has a duty to
bargain for an initial or successor collective bargaining
agreenent in any bargaining unit in which there is no agreenent
in effect.

4. The RSU and the SAU are encouraged to work together to
negoti ate a successor to an agreenent that is due to expire after
the operational date of the RSU

I n accordance with 26 MRSA 8§ 968(3), this ruling is advisory
only and is not subject to judicial review

Dat ed at Augusta, Maine, this 14th day of Novenber, 2008.
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